
DISTRICT : SONITPUR.
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT BISWANATH 
CHARIALI

Ref. :- Sessions Case No.90/2010
Arising out of G.R. Case No.121/11

U/S- 376(f)of the IPC. 

Present :- Sri S. Khound. 
Additional District & Sessions Judge, 
Biswanath Chariali. 

The State of Assam : :  :  : Prosecution 

              -   Vs    - 
Sri Bihuram Baruah : :  :  : Accused person.   

Appearance :- 
For the prosecution/State of Assam : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. A. Ali, Advocate. 
Biswanath Chariali. 

Dates of depositions :- 9.8.11, 16.9.11 & 30.1.12. 

Date of argument :- 13.03.13.

Date of Judgment :- 18.03.13. 

J U D G M E N T 

1.  The prosecution case as unfolded in the charge-sheet is that :-  

  On on 26.2.11 at about 9-30 a.m. at village Rajgarh Kukurjan under Gohpur 

P.S. in the district of Sonitpur, the victim/prosecutrix Miss Anju Saikia, who is four years 

old went  to  the dwelling house of the accused Bihuram Baruah to  play there and the 

accused had thrown the victim girl to his bed and raped her. Thereafter, the girl returned 

home and reported the occurrence to her mother. 

2. After receiving the ejahar dated 26.2.11 lodged by the informant namely ; 

Bisitra Saikia, the police prepared the FIR on that basis and registered the case as Gohpur 

P.S. Case No.36/11 U/S-376(f) of the IPC. Then the investigating officer went to the place 

of occurrence and recorded the statement  of the witnesses U/S-161 of the Cr.  P.C. The 

Investigating Officer had also drawn the sketch of the place of occurrence and also sent the 

girl for medical examination. Subsequently, the I.O. procured the medicolegal certificate 

from the competent authority. After winding up of investigation, 
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the charge-sheet was filed against the accused namely ; Bihuram Baruah U/S-376(f) of the 

IPC. The accused appeared before the court  of SDJM(M), Biswanath-Chariali,  and the 

copy of the case was furnished to him to intimate him about the case of the prosecution. As 

the case  i.e. G.R. Case No.121/11 was exclusively triable by the Hon'ble court of Sessions, 

the  same  was  committed  to  the  said  court  accordingly.  Subsequently,  the  case  was 

registered as  a  Sessions  Case and the  same was transferred to  this  court  for  trial  and 

disposal of the case.  The accused appeared before this court to face the trial.  

3. During trial one of my learned predecessor had framed charge against 

the accused U/S-376(f) of the IPC and read over, to which the accused pleaded not 

guilty and claimed to be tried. To bring home the charge, the prosecution examined 

seven witnesses whereas defence examined none. The statement of the accused was 

recorded U/S-313 of the Cr. P.C., wherein the accused had denied the charge. The plea 

of the defence is of total denial and defence adduced no evidence. 

4. The following point is being considered for adjudication of the instant case. 

(i) Whether the accused on  26.2.11 at about 9-30 a.m. had committed 

rape on the person of the victim, aged about four years, by inducing her, as   

alleged ? 

5. The court had heard the argument advanced by the parties at length and also 

deciphered the materials on record for an appropriate outcome of the instant case. 

DECISION AND REASONS THEREOF

6. From the statement of the victim/prosecutrix recorded U/S-164 of the 

Cr.  P.C.  that  she  had  given  her  statement  U/S-164  of  the  Cr.  P.C.  before  the 

concerned Judicial Magistrate, First Class( in short the 'JMFC'), Biswanath-Chariali 

in  a  rashly  manner.  The  learned  JMFC,  Biswanath-Chariali  also  observed  the 

demeanour of the victim and after putting few preliminary questions to the victim, 

the  concerned  JMFC became satisfied  on  the  fact  that  the  victim was  a  girl  of 

sufficient understanding and was capable of giving rational answer. From the case 

record it is clear that on 6.3.12 when the victim girl appeared before the court to 

adduce evidence on that day she kept mum and uttered not a single word regarding 

the alleged occurrence. In that way, the victim herself failed to corroborate her own 

statement given before the Magistrate U/S-164 of the Cr. P.C. The prosecution has 

examined Bisitra Saikia as PW-1 who has deposed being the informant and mother 

of the victim in evidence that at the time of occurrence she went to the house of a 

neighbour and on return her three and half years old daughter Smti Anju Saikia came 
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out from the house of PW-1 on crying and reported that the accused had met her 

panty dirty and he took the said Anju to his bed and made her vagina dirty. PW-1 

further deposed that she saw red patches on the private part of her minor daughter 

and it was smeared with semen. She further deposed that the accused confessed his 

guilt  before the PW-1 and some other village people namely ;  Arun Nath,  Bipul 

Borah, Bolin Saikia and Someswar Das but regarding confession of the guilt by the 

accused no document submitted nor corroborative evidence could be adduced by the 

prosecution side to authenticate the claim. PW-2, Kaliram Saikia has testified that he 

was the Secretary of V.D.P. of the village and he came to the place of occurrence on 

being called after the incident. PW-2 seems to be an independent witness but his 

testimony  appears  to  be  not  worthy  of  credence,  as  his  contention  that  the 

undergarment of the victim was seized by the I.O. i.e. PW-7 was not supported by 

the evidence of said PW-7 who clearly deposed in evidence that during investigation 

he did not seize any apparels worn by the victim. These evidence of PW-1 regarding 

seizure of wearing apparels of the victim is contradicted by the PW-7 who is the 

investigating officer of this case. 

7. From the evidence of PW-1, 2 & 3 i.e. Kusum Saikia, the mother-in-law of 

PW-1, it is seen that they have categorically narrated the same fact that after the 

occurrence the victim was crying and she reported that the accused had taken her 

inside his house and put her in a bed and thereafter, made her panty dirty. But said 

version of the PWs could not be established by the prosecution by examining the 

victim girl in the court and during investigation said victim uttered not a single word 

which gives an impression that the victim girl could not properly understand the 

meaning of rape and its consequences. In absence of any testimony of the victim it is 

difficult to believe her statement recorded by concerned Magistrate in the court as 

well as by the Investigating Officer during investigation. Apart from that PW-4 i.e. 

the Medical Officer during evidence  deposed that  he finds no injury whatsoever 

either on private part or any part of the victim and no stain of any kind either in the 

underwear or other apparels of the victim could be found on the date of examination 

i.e. on 26.2.11.

8. PW-4 further testified that he found no bleeding of vaginal part of the 

victim and her hymen was intact. From the Medical Report it does not transpires that 

the victim girl was raped by the accused and medical examination was done within 

few hours from the time of occurrence. PWs-1 & 3 deposed that the victim reported 

to them that accused had made her panty dirty but from that version it is difficult to 

draw the inference that victim complained of committing rape on her by the accused. 
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9. The  evidence  of  PW-1  that  she  saw the  private  part  of  the  victim 

having some reddish patch smeared by semen but that piece of evidence has not been 

corroborated by the Medical Officer who examined the victim within three hours 

after the alleged occurrence. 

10. From the evidence of PW-6, Deha Saikia i.e. the father-in-law of PW-1 that he 

was  not  willing  to  lodge  complain  before  the  police  regarding  occurrence  and 

insisted  to  settle  the  matter  amicably.  PW-6  also  deposed  that  at  the  time  of 

occurrence he was not present and also did not attend the village meeting convened 

by PW-1. PW-6 also stated that PW-2 i.e.  the V.D.P. Secretary, son-in-law of the 

accused  and  PW-2  had  previous  enmity  with  the  accused.  From  that  apart  of 

evidence, I am of the view that the testimony of PW-2 cannot be fully relied upon 

considering his previous enmity with the accused.

11. Though PWs-1, 3, 4 & 6 categorically deposed that a village meeting 

was convened after  the occurrence in  presence  of  several  prominent  persons but 

prosecution  not  examined  any  of  such  independent  witness  to  corroborate  the 

evidence  of  aforesaid  witnesses.  It  is  also  seen that  the  wearing apparels  of  the 

victim or the accused at the time of alleged occurrence was not seized by PW-7. 

12. From Ext.5 which is the sketch-map, it reveals that there are houses of 

PW-1 and some other people surrounding the house of the accused but none of such 

neighbours  deposed  anything  that  at  the  time  of  alleged occurrence  the  accused 

induced the victim girl to go inside the dwelling house of the accused. So going of 

the victim girl inside the house of the accused where alleged offence of rape was 

committed is found to be doubtful. 

13. The prosecution has also failed to produce any evidence of scientific 

expert  regarding  DNA test  or  semen  test  etc.  and  medical  evidence  is  also  not 

supporting the case of the prosecution regarding alleged rape by the accused victim 

girl. 

14. In  the  backdrop of  foregoing  discussion  and on  careful  scrutiny  of 

evidence on record, I am of the view that the prosecution has failed to prove the 

charge levelled against the accused to commit rape beyond all reasonable doubts. 

Hence, the accused is acquitted of the charge of offence U/S-376 of the IPC and he is 

set at liberty forthwith. 

 

15. Bail bond stands cancelled and the surities are discharged. 

Contd..........P/5



(5)

16. Judgment  prepared, pronounced and delivered in the open Court under my  hand 

and seal  of this  Court on this  the 18 t h   day of  March,2013 at  Biswanath Chariali .  

      ( Sri S. Khound.  )                   

                                                                                                   Additional District & Sessions Judge, 
                                                                                  Biswanath Chariali. 

          
    
                    Dictated & Corrected by me 

    (  Sri S. Khound.   )                   
               Additional District &  Sessions Judge
                           Biswanath Chariali. 

******** 


